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President Jim Sexton convened the
regular meeting of the Board of Control on
Friday, July 16, 2004 at 8:30 a.m. All Board
members were present except Sally
Haeberle. Also present were Commissioner
Brigid DeVries, Assistant Commissioners
Larry Boucher, Julian Tackeit and Roland
Williams, Director of Promotions and Me-
dia Relations Butch Cope, Fundraising
Consultant Ken Tippett and Office Manager
Dartene Koszenski. KHSAA legai counsel,
Ted Martin, was aiso present.

Mr. Sexton had a moment of reflection,
followed by the Pledge of Allegiance.

President Sexton requested that the
record show that sevenieen out of eighteen
Board members were present, and that ten
votes were needed o pass any eligibility
motions. ‘

Chuck Broughton made a motion, sec-
onded by Robert Stewart, to approve the
minutes of the May 17-18, 2004 regular
meeting. The motion passed unanimously.

The Board of Control then considered
the foliowing appeals in compliance with the
KHSAA Due Process Procedure:

Case #, Bylaw, H. 0. Recommend
Board Motion, Board Secend, Vote
Status . :

0154, 6, Eligible

Overturn (Dotson), Parker, 17-0
ineligible-A

0158, 6, Eligible
Overturn (Deaton), Elliot, 17-0,
inefigibie-B

0157, 6, Eligible
Overturn (McGinty), Wear, 17-0
Ineligible-C

0159, 6, Eligible
Overturn (Dearborn}, Broughton, 17-0
Ineligible-D

0160, 6, Eligible
Accept (Elliott), McGinty, 12-56
Eiigible

0161, B, Eligible
Aceept (Elliott), Taylor, 13-4
Eligible

835, 6, Eligible
Overturn (Stewart), Ellioft, 17-0
ineligible-E

839, 4, Eligible ‘
Overturn (McGinty), Parker, 15-2

Ineligible-F

840, 8, Eligibte
Overturn (Deaton), Perkins, 15-1*
ineligible-G

841, 6, Eligible
Overturn (Parker), Hardin, 15-1
tneligible-H

842, 4, Eligible ‘
Accept {Elliott), Schneider, 15-1
Eligible

837,10, Eligible
(Remand to BOC), Gverturn (McGinty),
Taylor, 14-2, Ineligible-|

0155, 6, Ineligible ‘
Accept (Stewart), Broughton, 16-0
ineligible

0158, 8, Ineligible (Exceptions)
Accept {Perkins), Broughton, 16-0
Ineligible**

834, 8, Ineligible (Exceptions}
Accept (EHiott), Dearborn, 16-0
Inetigible '

836, 6, Ineligible (Exceptions)
Accept (Stewart), Hardin, 13-3
ineligible

838, 6, Ineligible (Exceptions)
Accept (Perkins), Deaton, 15-0-1
ineligible

*Let the record show that Paul Dotson
left the meeting at 940 a.m.

**The Board requested that KHSAA staff
make an inquiry to one of the schools re-
garding potential iltegal contact referred to
in the Findings of Fact in Case #0158.

A-Findings of Fact-Case #0154
1. The Board adopts the Findings of Fact

in the Hearing Officer's Recommended’

Order, except disagrees with any finding

that strict application of Bylaw 6, Section 1 |

(“Bylaw 6} Is unfair to student and that the
transfer was clearly beyond the control of
alt involved parties.

Conclusions of Law

Based on the record, the Board concludes
as follows:

1. Student’s transfer is subject to Bylaw 8
because they participated in varsity sports

at sending schoot after enrolling in grade
nine and transferred to receiving school.
2. As concluded by the Hearing Officer,
student’s transfer does not meet & specific,
enumerated exception to Bylaw 6. .
3. Contrary to the Hearing Officer’s con-
clusion, student did not establish that strict
application of Bylaw 6 was unfair to them
and that the transfer was clearly beyond the
control of all involved parties. While stu-
dent may have made a legitimate decision
to change schools for personal reasons,
this decision was not beyond the control of
all the involved parties. In this regard, stu-
dent had control over their academic and
behavioral problems while at sending
school, Further, student's psychologist, in
his letter dated February 27, 2004, stated
that "[flhe prospect of playing foothall at re-
celving school was a key motivator for the
school transfer that has proven so success-
ful . ..." Thus, while the Board wiil not
prevent student from transferring to receiv-
ing school, they cannot participate in inter-
scholastic athletics for one year from their
date of enroliment,

B-Findings of Fact-Case #0156

1. The Board adopts the Findings of Fact
in the Hearing Officer's Recommended
Order, except reaches a different conclu-
sion from those facts.

Congclusions of Law

Based on the whole record, the Board
concludes that the gppiication of Bylaw 6
should not be waived for the following rea-
s0NS: :

1. Student's transfer is subject to Bylaw 6,
Section 1 {"Bylaw 6”) because they partici-
pated in varsity sports at sending school
after enrolling in grade nine and then trans-
ferred o receiving school.

2. Contrary to the Hearing Officer's con-
clusion, the evidence does not show that
student's transfer met the DIVORCE excep-
tion to Bylaw 6. The RIVORCE exception
provides that: DIVORCE — The KHSAA will
not recognize a legal separation as
grounds for waiver of the provisions of this
bylaw. The Commissioner may waive the
provisions of this bylaw in the event of a

| dissolution of marriage {i.e. a final and le-

gally binding divorce decree from a court
of competent jurisdiction) of the parents
and a change in the residence of the stu-
dent pursuant fo a court order granting
custody of the child to one of the parents

¥
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with whom the student shall reside. In the
event joint custody Is awarded o both par-
ents, for purposes of this bylaw, the stu-
dent shall be deemed to reside at his or
her previous residence if one parent.re-
tains this residence. If neither parent re-
tains the former residence, the parenis
shall designate one of their new resi-
dences {mother or father) for purpose of
this bylaw, such designation to be re-
viewed and approved by the Commis-
sioner.

The DIVORCE exception does not ap-
ply te a student’s change In residence by
virtue of a subsequent change in the cus-
todial or residential parent after the parents
have diverced, the student has gone fo live
with one of the parents and the sfudent has
participated in varsily athletics while living
with that one parert. (Bylaw 6 is inapplicable
to transfers before a student has partici-
pated at the varsity level). As set forth in
the exception, in the event of joint custody,
if neither parent retaing the former resi-
dence, the parents shall designate one of
their “new” residences for purposes of By-
law 8. Thus, this exception only applies at
the initial designation of the custodial or
residential parent. :

3. Changes in custody are governad by the
GUARDIANSHIP/CHANGE OF CUS-
TODY exception. It only applies, however,
when custody is taken from one or both
parents and given to a third person under
cettain circumstances.

The Kentucky courts have approved Bylaw
6's appiication to these situations. See Ken-

tucky High School Athlefic Ass’n v. Hopkins
Co. Bd. Of Educ,, Ky.App., 552 8.W.2d 685

(1977). in Hopkins Co. Bd. Of Educ., a stu-
dent whose parents had divorced three
years earlier transferred schools after mov-
ing his residence from his mother to that of
his father for personal reasons unrelated
to athletics, i.e., a conflict with his mother
over whether he could marry. Seed. at 687.
The student's mother had initially been
given legal custody and he had moved in
with her at that time; custody was changed
to the father at the time of the transfer by
agreement of the parties. See id. at 686.
The Court of Appeals upheld the applica-
tion of Bylaw 6 to these facts:

The Assaociation did not act arbitrarily in
applying the same rule to parents who
were divorced and separated even if there
was a change in legal custody. If there is
no change in the residence of either par-
ent, there is always a real question regard-

ing the motive for the change in custody.
in the present case, Shadowen was not
compelled to change his residence from
Union County to Hopkins County because
of some reason beyond his control. The
change of custody was the result of
Shadowen’s own wishes. There was noth-
ing involuntary in Shadowen’s change of
residence from Union County to Hopkins
County. Therefore, the Association did not
act arbitrarily in applying the transfer rule
fo Shadowen. [d. at 688.

Student’s parents divorced when they were
in grade school, and the parents were
awarded joint custody. Neither party re-
mained af the former residence, and stu-
dent went 10 live with their mother at a new
residence in the sending school schooi dis-
trict. Their father went to live in a new resi-
dence in the receiving school district. Nei-
ther parent has changed school districts
since that time. Because student partici-
pated in varsity athietics at sending school
whife living with thelr mother, the parenis
designated mother's residence for pur-
poses of Bylaw 6. Thus, student moving to
live with their father does not satisfy the Di-
VORCE exception. Neither does student's
transfer satisfy the GUARDIANSHIP/
CHANGE IN CUSTODY excepticn be-
cause their mother did not give custody to
a third person.

4. Although the primary purposes of Bylaw

6 are to prevent and deter recruiting and
athletically motivated transfers, lack of evi-
dence of these dangers is not a ground to
waive the application of Bylaw 6. The
KHSAA member schools have adopted
and the Kentucky courts have approved an
objective standard to govern transfers in
Kentucky. See Hopkins Ca. Bd of Educ,,
552 S.W.2d at 687-688 (uphoiding appli-
cation of Bylaw 6 to a transfer despite find-
ing that there was no recruiting and the
transfer was not athletically motivated). An
objective standard is necessary because
the inherent administrative and other diffi-
culties make it oftens impossible to make a
subjective determination in the numerous
transfers processed each year. If transfers
were only precluded if evidence of recruit-
ing or athletic-motivation was proved, then
Bylaw 6 would be subject to abuse and stu-
dents would be transferring anytime and
anywhere, For example, if Bylaw 6 was
waived after a student has established eli-
gibiity while living with one of his divorced
parents because that student subsequently
changes which parent thaf student lives with

and neither parent has changed which
school district they live in, then students
would be able to jump back and forth he-
tween schools dus to recruiting or for ath-
tetic reasons by claiming that the transfer is
unrelated to athletics, such as a desire to
live with a different parent. White the mem-
ber schools of the KHSAA are not prevent-
ing a transfer for subjective personal rea-
sons, they have decided that the student
should sit out one vear of interscholastic
athletics. Thus, although there is no evi-
dence that student fransferred due to re-
cruiting or was otherwise athletically moti-
valed, Bylaw 6 still appties to this transfer.

5. The evidence does not support a finding
that the strict application of Bylaw 6 is un-
fair o student and that the transfer was for

reasons beyond the control of alf involved -

parties. First, the application of Bylaw 6 is
not unfair because student may receive
their education at receiving school and only
has to sit out for one year of interscholastic
athletics. Second, the transfer was not for
reasons beyond the control of all involved
pariies because student was not forced to
transfer from sending school. Rather, the
student and parents made a voluntary de-
cision for personal reasons that student

should transfer to receiving school. Indeed,

at the time of the transfer, student’s mother
had not had a change in jobs and she had
not moved. They just thought i would be
better if student transferred schoois. While
this may be a legitimate perscnal reason
for the transfer, it does not satisfy any ex-
ception.

C-Findings of Fact-Case #0157

1. The Board adopts the Findings of Fact
in the Hearing Officer’s Recommended
Order, except reaches a different conclu-
sion from those facts.

Conciusions of Law

Based on the whole record, the Board
concludes that the application of Bylaw 6
should not be waived for the following rea-
sons:
1. Student's transfer is subject to Bylaw 6,
Section 1 ("Bylaw 6"} because they partici-
pated in varsity sports at sending school
after enrolling in grade nine and then trans-
ferred to receiving school.
2. As concluded by the Hearing Officer,
student's transfer does not meet a specific,
enurmnerated exception to Bylaw 8.
3. Contrary to the Hearing Officer’s con-
clusion, there is insufficient evidence show-
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ing that strict application of Bylaw 6 is un-
fair and the circumstances creating the in-
eligibility are clearly beyond the control of
" allinvolved parties. While student may have
made a legitimate decision to change
schools for subjective, personal reasons,
this decision was not beyond the control of
gl the involved parties. In this regard, siu-
dent was not expelled, suspended or oth-
arwise precluded from attending Berea.
Rather, the student and parants made a de-
“gision to fransfer to receiving school. Fur-
ther, there is no evidence that criminal or
other legal action was taken against the per-
son with whom student had been in a con-
flict with since the beginning of student's
eighth grade year. Lastly, student's decision
o not attend the high school where she
lived, and instead move to live with an aunt
who is the soccer coach at receiving school
raises concerns that the choice of school
was athleticaily motivated. in any event, al-
though the primary purposes of Bylaw 6 are
to prevent and deter recruiting and athleti-
cally motivated transfers, lack of evidence
of these dangers is not a ground to waive
the application of Bylaw 6. The KHSAA
member schools have adopled and the
Kentucky courts have approved an objec-
tive standard to govern transfers in Ken-
tucky. See Hopkins Co. Bd of Educ., 552
S.W.2d at 687-688 (upholding application
of Bylaw 6 to a transfer despite finding that

there was no recruiting and the transfer was.

not athletically motivated). Thus, while the
Board will not prevent student from trans-
ferring to receiving school, they cannot par-
ticipate in interscholastic athletics there for
one year from her date of enroliment.

D-Findings of Fact-Case #0159

1. The Board adopts the Findings of Fact
in the Hearing Officer's Recommended
Order, except reaches a different conclu-
sion from those facts.

Conclusions of Law

Based on the whoie record, the Board
concludes that the application of Bylaw 6
should not be waived for the following rea-
sons:
1. Student’s transfer is subject to Bylaw 6,
Section 1 (“Bylaw 6") because they partici-
pated in varsity sporis at sending school
after enrolling in grade nine and then trans-
ferred fo receiving school.
2. Contrary to the Hearing Officer's con-
clusion, the evidence does not show that
student's transfer met the DIVORCE excep-

tion to Bylaw 8. The DIVORCE exception
provides that: DIVORCE —~ The KHSAA will
not recognize a legal separation as grounds
for waiver of the provisions of this bylaw.
The Commissioner may waive the provi-
sions of this bylaw in the event of a dissolu-
tion of marriage (i.e. a final and iegally bind-
ing divorce decree from a court of compe-
tent jurisdiction) of the parents and a
change in the residence of the student pur-
suant to a court order granting custody of
the child to one of the parents with whom
the student shall reside. In the event joint
custody is awarded to both parents, for pur-
poses of this bylaw, the student shall be
deemed toreside at his or her previous resi-
dence if one parent retains this residence.
If neither parent retains the former resi-
dence, the parents shall designate one of
their new residences (mather or father) for
purpose of this bylaw, such designation o
be reviewed and approved by the Commis-
sioner, :

3. The DIVORCE exception does not ap-
ply to a student's change in residence by
virtue of a subseguent change in the cus-
todial or residential parent after the parenis
have divorced, the student has gone o live
with one of the parents and the student has
participated in varsity athletics while living
with that one parent. (Bylaw 6 is inapplicable
to transfers before a student has partici-
pated at the varsity level). As set forth inthe
exception, in the event of joint custody, i
neither parent refains the former residence,
the parents shall designate ohe of their
"new” residences for purposes of Bylaw
6.This exception was designed for the situ-
ation where a student has participated in
varsity athletics after enrolling in grade nine
and is thus subject to Bylaw 8, but whose
parents subsequently divorce and he or she
must change residences into a different
school district because of the custody
change resulling from the divorce. Thus,
this exception only applies at the initial des-
ignation of the custedial or residential par-
ent after a student has participated in var-
sity athletics at or above the ninth grade
level.

4, Changes in custody are governed by the

.GUARDIANSHIP/CHANGE OF CUS-

TODY exception. It only applies, however,
when custody is taken from one or both
parents and given {o a third person under
ceriain circumstances,

The Kentucky courts have approved By-
law 6's application to these situations. See
Kentucky High School Athletic Ass'n v.

Hopkins Co. Bd. Of Edugc., Ky.App., 6562
S.W.2d 685 (1977). in Hopkins Co. Bd. Of
Educ., a student whose parents had di-
vorced three years earlier transferred
schools after moving his residence from his
mother to that of his father for personal rea-
sons unrelated fo athietics, i.e., a confiict
with his mother over whether he could
marry. See id. at 687. The student’s mother
had initially been given legal custody and
he had moved in with her at that time; cus-
tody was changed to the father at the time
of the transfer by agreement of the parties.
See id. at 686. The Court of Appeals up-
held the application of Bylaw 6 to these
facts:

The Association did not act arbitrarily in
applying the same rule fo parents who
were divorced and separated even if there
was a change in legal custody. If there is
ne change in the residence of either par-
ent, there is always a real question regard-
ing the motive for the change in custody.
In the present case, Shadowen was not
compelfled to charnge his residence from
Union County to Hopkins County because
of some reason beyond his control. The
change of custody was the result of
Shadowen's own wishes, There was noth-
ing involuntary in Shadowsn’s change of
residence from Union County fo Hopkins
Courty. Therefore, the Association did not
act arbitrarily in applying the fransfer rule
fo Shadowen.

Id. at 688.

5. Student's parents divorced nine vears
priot fo the transfer, and they were awarded
joint custody. Neither parent remained at
the former residence, and student fived with
each parent at various fimes. Because stu-
dent participated in varsity athletics at send-
ing school while living with their mother, the
parents designated the mother's residence
for purposes of Bylaw 8. Student's father
lived in the receiving school district before
and after the transfer. Thus, student mov-
ing 1o live with their father does not satisfy
the RIVORCE exception. Neither does
student'’s transfer satisfy the GUARDIAN-
SHIP/CHANGE IN CUSTODY exception
because their mother did not give custody
to a third person.

6. Although the primary purposes of Bylaw
6 are to prevent and deter recruiting and
athletically motivated fransfers, lack of evi-
dence of these dangers is not a ground to
waive the application of Bylaw 6. The
KHSAA member schools have adopted
and the Kentucky courts have approved an
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objective standard to govern transfers in
Kentucky. See Hopkins Co. Bd of Educ.,

- 552 S.W.2d at 687-688 (upholding appli-

cation of Bylaw 6 fo a transfer despite find-
ing that there was no recruiting and the
transfer was not athietically motivated). An
objective standard is necessary because
the inherent administrative and other diffi-
culties make it often impossible to make a
subjective determination in the numerous
transfers processed each year. I transfers
were only preciuded if evidence of recruit-
ing or athletic-motivation was proved, then
Bylaw 6 would be subject to abuse and stu-
dents would be transferring anytime and
anywhere. For example, if Bylaw 6 was
waived after a student has established eli-
gibility white fiving with one of his divorced
parents because that student subsequently
changes which parent that student lives with
and neither parent has changed which
school district they live in, then students
would be able o jump back and forth be-
tween schools due fo recruiting or for ath-
letic reasons by claiming that the fransferis
unretated to athletics, such as a desire to
live with & different parent. While the mem-
ber schools of the KHSAA are not prevent-
ing a transfer for subjective personal rea-
sons, they have decided that the student
should sit out one year of interscholastic
athietics. Thus, although there is no evi-
dence that student transferred due to re-
cruiting or was otherwise athletically moti-
vated, Bylaw 6 still applies to this fransfer.

E-Findings of Fact-Case #3835

1. The KHSAA Board adopts the Findings
of Fact in the Hearing Officer’s Recom-
mended Order, except reaches a different
conciusion from those facts.

Conclusions of Law

Based on the whole record, the Board
conciudes that the application of Bylaw 6
should not be waived for the following rea-
sons:
1, Student's fransfer is subject to Bylaw 6,
Section 1 ("Bylaw 8"} because they partici-
pated in varsity sports at sending schoot
after enrolling in grade nine and then trans-
ferred to receiving school,
2. Contrary to the Hearing Officer’s con-
clusion, student did not present sufficient
evidence to conclude that his transfer sat-
isfied the BONA FIBE CHANGE IN RESI-
DENCE exception, Although a student may
change residences, not every change in
rasidence Is "bona fide” under Bylaw 6. Far

example, within the exception itself, the
member schools have specified that a
change in residence is not *bona fide" if “the
change Is motivated in whole or partby a
desire to participate in athletics at the new
school” or ¥ "the change in residence is
used or manipulated for the purpose of
gaining athletic eligibility.” The Board also
has the authority to interpret and apply this
exception to other circumstances that do
net satisfy the “bona fide” requirement.
Here, the alleged change in residence was
not “bona fide.” Student and their parents
have merely leased an apartment in the
receiving school district. They stil own their
home located in the schoot district for the
sending school, and are allegedly leasing it
to their other son and his friend. Further,
nothing prevented them from continuing to
live in their home, They only alleged that an
apartment would affow them to test out a
mainienance free living situation and allow
student's mather fo avoid climbing more
stairs after her knee surgery. Moreover, be-
cause student attended a private school
without a required school district, nothing
prevented the student from continuing to
attend the sending schooi, despite the al-
leged change in residence. According to the
testimony, student’s parents simply made
a voluntary decision to withdraw them from
the sending school because they did not
want to pay tuition when their child was not,
in thelr opinion, putting forth sufficient aca-
demic effort. As stated in the ACADEMIC
CONCERNS exception, the argument that
the educational needs of the transferring
student would be better served through a
transfer is not grounds for a walver of By-
law 6.

The Board conciudes that student did not
present sufficient evidence to establish that
the change in residence was "bona fide." H
a change of residence is found "bona fide”
based on these circumstances, Bylaw 6
would be subject to manipulation and
abuse, There is simply not a sufficient ob-
jective indication that the change in resi-
dence was not “motivated in whole or part
by a desire to participate in athletics at the
new school,” "used or manipulated for the
purpose of gaining athletic eligibility” or oth-
erwise "bona fide" for purposes of Bylaw 6.
3. Althoughrthe primary purposes of Bylaw
8 are to prevent and deter recruiting and
athlstically motivated transfers, lack of evi-
dence of these dangers is not a ground to
waive the application of Bylaw 6. The
KHSAA member schools have adopted

and the Kentucky courts have approved an
abjective standard to govern transfers in
Kentucky. See Hopkins Co. Bd of Educ.,
552 S.W.2d at 687-688 (upholding appli-
cafion of Bylaw 6 to a transfer despite find-
ing that there was no recruiting and the
transfer was not athletically motivated). An
ohiective standard is necessary because
the inherent administrative and other diffi-
culties make it often impossibie to make a
subjective defermination in the numerous
transfers processed each year, I transfers
were only precluded if evidence of recruit-
ing or athletic-motivation was proved, then
Bylaw 6 would be subject to abuse and stu-
dents would be transferring anytime and io
anywhere, While the member schools of
the KHSAA are not preventing a transfer
for subjective personal reasons, they have
decided that the student should sit cut one
year of interscholastic athletics. Thus, ab-
though there is no affirmative evidence that
student transferred due to recruiting or was
otherwise athletically motivated fo transfer,
Bylaw 6 still applies to this transfer.
F-Findings of Fact-Case #839

1. The Board adopts the Findings of Fact
in the Fearing Officer's Recommended

Order, except find that student did not es-

tablish grounds for a waiver of Bylaw 4,
Section 1 (“Bytaw 4”).

Conclusions of Law

Based on the record, the Board con-
cludes as follows:
1. Student is subject to Bylaw 4 because
they are in their fifth calendar year of high
school following grade eight.
2. Under Bylaw 4, eligibility after the fourth
calendar year of high school following
grade eightis only allowed "in the case were
(it} is documented by the attending physi-
cian, Principal and Superintendent that se-
vere iilness orinjury has prevented the stu-
dent from receiving necessary education
services and the right fo an education has
therefore been impacted rather than sim-
ply the loss of athletic privilege.” The ra-
tionales for this limited exception are set
forth'in Case Situation Bl.-4-1, it provides
that:

Case BL-4-1-Is there a basic phi-
losophy and reason for Bylaw 4 and a limit
on semesters?

A maximum participation requirament;

1. promotes timely progress toward gradu-
ation by discouraging students from delay-
ing or interrupting their high school educa-
tion:

o YT
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2. disallows students to enroll for one se-
mester each school year to increase ath-
letic ability and skill;
3. diminishes risks stemming from unequal
competition;
4, places emphasis on the academic mis-
sicn of the schooj;
5. promotes harmony and fair competition
amongy member schools by maintaining
equality of eligibility affording each student
the same number of semesters of athletic
eligibility;
6. increases the number of students who
will have an opportunity to participate in in-
terschelastic athletics;
7. is conductive to the prevention of red-
shirting;
8. helps avoid exploitation by coaches or
boosters who otherwise might seek 1o ob-
tain transfers or to delay a student’s nor-
mal progress through school; and
9. prevents displacement of younger stu-
dent-athletes by older students wishing to
extend unfairly their high school careers,
Without a clearly defined limit, avenues
remain open for red-shirting, deception, le-
gal maneuvering, and other athietics-driven
motivations for a student to remain in school
rather than proceeding on into college or
into the work force thereby denying the
participation of a student who is otherwise
“nextin fine" to play. There is no documen-
tation to support a waiver under this excep-
tion. Rather, student voluntarily dropped out
of school during their sophomore year be-
cause of difficulties at homs, not because
of injury or iliness. For this reason, the evi-
dence does not support the conclusion that
the circumstances creating the ineligibility
are clearly beyond ail of the involved par-
ties. The member schools of the KHSAA
have determined that granting a fifth year
of interscholastic athletic eligibility under
these circumstances is not proper because
of the aforementioned rationales.
3. Strict application of the ruie is not unfair
o the student because student, as with
other students, has received four calendar
years of high school athletic eligibility and
was not precluded from receiving neces-
sary education services because of injury
oriliness,

G-Findings of Fact-Case #840

1. The Board adopts the Findings of Fact
in the Hearing Officer's Recommended
Order, except reaches a different conclu-
sion from those facts.

Conclusions of Law

Based on the whole record, the Board
concludes that the application of Bylaw 6
should not be waived for the following rea-
sons:
1. Student's transfer is subject to Bylaw 6,
Section 1 {"Bylaw 8") because they partici-
pated in varsity sports at sending school
after enrolling in grade nine and then frans-
ferred fo receiving school,
2. As concluded by the Hearing Officer,
student's fransfer does not meet a specific,
enumerated exception to Bylaw 6.
3. The evidence does not support a finding
that the strict application of Bylaw 6 is un-
fair to student and that the transfer was for
reasons beyond the confrol of all invoived
parties. First, the application of Bylaw 6 is
not unfair because student may receive
their education at receiving school and only
has to sit out for one year of interscholastic
athletics there. Second, the transfer was
not for reasons beyond the control of all
involved parties because student was not
expelied, suspended or otherwise pre-
cluded from attending sending school. Fur-
ther, there is no evidence that criminal or
other legal action was taken against the stu-
dents alleged fo be causing problems for
student. Rather, student and parents made
a voluntary decision for personal reasons
that student should transfer fo receiving
school. While this may be & legitimate per-
sonal reason for the transfer, it does not
satisfy any exception. :
4, Although the primary purposes of Bylaw
6 are to prevent and deter recruiting and
athletically motivated fransfers, lack of evi-
dence of these dangers is not a ground to
waive the application of Bylaw 6. The
KHSAA member schools have adopted
and the Kentucky courts have approved an
obiective standard to govern fransfers in
Kentucky. See Hopkins Co. Bd of Educ.,
552 S.W.2d at 687-688 (upholding appli-
cation of Bylaw 6 {0 a fransfer despite find-
ing that there was no recruiting and the
transfer was not athletically motivated). An
objective standard is necessary because
the inherent administrative and other diffi-
culties make it often impossible to make &
subjective determination in the numerous
transfers processed each year. If fransfers
were only precluded if evidence of recruit-
ing or athietic-motivation was proved, then
Bylaw 6 would be subject to abuse and stu-
dents would be transferring anytime and
anywhere. While the member schools of
the KHSAA are not preventing a transfer

for subjective personatl reasons, they have
decided that the student should sit ouf one
year of interscholastic athletics. Thus, al-
though there is no evidence that student
transferred due io recruiting or was other-
wise athletically motivated, Bylaw 6 still ap-
plies to this transfer.

H-Findings of Fact-Case #841

1. The KHSAA Board adopls the Find-
ings of Fact in the Hearing Officer’'s Rec-
ommended Order, except reaches a differ-
ent conclusion from those facts:

Conclusions of Law

Based on the whole record, the Board
concludes that the application of Bylaw 6
should not be waived for the following rea-
sons:
1. Student's transfer is subject fo Bylaw 6,
Saction 1 (“Bylaw 6" because they partici-
pated in varsity sports at sending school
after enrolling in grade nine and then trans-
terred to receiving school,
2. Contrary to the Hearing Officer’s con-
clusion, the evidence does not show that
student's transfer met the DIVORCE excep-
tion to Bylaw 6. The DIVORCE exception
provides that:
DIVORCE — The KHSAA will not recog-
nize a legal separation as grounds for
waiver of the provisions of this bylaw, The
Commissioner may waive the provisions
of this bylaw in the event of a dissciution
of marriage (i.e. a final and legally binding
divorce decree from a court of compelernt
Jjurisdiction) of the parents and a change
in the residence of the student pursuamnt
to & court order granting custody of the
child to one of the parents with whom the
student shall reside. In the event joint cus-
tody is awarded to both parents, for pur-
poses of this bylaw, the student shall be
deemed fo reside at his or her previous
residence if one parent retains this resi-
dence. If neither parent retains the former
residence, the parents shall designate one
of their new residences (mother or father)
for purpose of this bylaw, such desigha-
tion to be reviewed and approved by the
Commissioner.
The DIVORCE exception does not apply
to a student’s change in residence by vir-
tue of & subsequent change in the cusio-
dial or residential parent after the parents
have divorced, the student has gone to live
with one of the parents and the student has
participated in varsity athletics while living
with that one parent. (Bylaw & is inapplicable
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to transfers before a student has partici-
pated at the varsity level). As set forth in the
exception, in the event of joint custody, if
neither parent retains the former residence,
the parents shall designate one of their
“new” residences for purposes of Bylaw 6.
This exception was designed for the situa-
tion where a student has participated in
varsity athletics after enroliing grade nine
and is thus subject fo Bylaw 6, but whose
parents subsequently divorce and he or she
must change residences info a different
school district because of the custody
change resulting from the divorce. Thus,
this exception only applies at the inifial des-
ignation of the custodial or residential par-
ent after a student has participated in var-
sity athletics at or above the ninth grade
levet,

Changes in custody are governed by the
GUARDIANSHIP/CHANGE OF CUS-
TODY exception. It only applies, however,
when custedy is faken from one or hoth
parenis and given to a third person under
certain circumstances.

The Kentucky courts have approved Bylaw
6's application to these situations. See Ken-
fueky High School Athletic Ass’'n v. Hopkins
Co. Bd. Of Educ., Ky.App., 5562 S.W.2d 685
(1977). In Hopkins Co. Bd. Of Educ., a stu-
dent whose parents had divorced three
years eardier transferred schools after mov-
ing his residence from his mother to that of
his father for personal reasons unrelated
to athletics, i.e., a conflict with his mother
over whether he could marry. See id. at 687.
The student's mother had initially been
given legal custody and he had moved in
with her at that time; custody was changed
o the father at the time of the iransfer by
agreement of the parties. See id. at 686.
The Court of Appeals upheid the applica-
tion of Bylaw 6 to these facts:

The Association did not act arbitrarily in
applying the same rule to parents who
were divorced and separated even if there
was a change in legal custody. If there is
ro change in the residence of either par-
ent, there Is always a real question regard-
ing the motive for the change in custody.
In the present case, Shadowen was not
compefled to change his residence from
Union Counly to Hopkins County because
of some reason beyond his confrol. The
change of custody was the result of
Shadowen’s own wishes. There was noth-
ing involuntary in Shadowen's change of
residence from Union County to Hopkins
County. Therefore, the Association did not

act arbitrarily in applying the transfer rule
fo Shadowen. Id. at 688.

Student’s parents divorced seventeen
years prior to the transfer, and the parents
were awarded joint cusiody. Student has
predominantly lived with their mother since
that time. Because student participated in
varsity athletics at sending school whike fiv-
ing with their mother, the parents desig-
nated the mother’s residence for purposes
of Bylaw 8. Student’s father lived in the re-
ceiving school district before and after the
transfer. Thus, student moving o live with
their father does not satisfy the DIVORCE
exception, Neither does student’s transfer
satisfy the GUARDIANSHIP/CHANGE IN
CUSTODY exception because their mother
did not give custody fo a third person.

3. Although the primary purposes of Bylaw
8 are fo prevent and deter recruiting and
athletically motivated transfers, lack of evi-
dence of these dangers is not a ground to
waive the application of Bylaw 6. The
KHSAA member schools have adopted
and the Kentucky courts have approved an
objective standard to govern transfers in
Kentucky. See Hopkins Co. Bd of Educ.,
552 S.W.2d at 687-688 (upholding appli-
cation of Bylaw 6 to a transfer despite find-
ing that there was no recruiting and the
transfer was not athletically motivated), An
objective standard is necessary because
the inherent administrative and other diffi-
culfies make it often impossible to make a
subjective determination in the numerous
transfers processed each vear. If transfers
were only precluded if evidence of recruit-
ing or athletic-motivation was proved, then
Bylaw 6 woutd be subject to abuse and stu-
dents would be transferring anytime and
anywhere. For example, if Bylaw 8 was
waived after a student has established eli-
gibility while living with one of his divorced
parents and that student subsequently
changes which parent that student lives
with and neither parent has changed which
school district they live in, then studenis
would be able to jump back and forth be-
tween schools due to recruiting or for ath-
letic reasons by claiming that the transfer is
unrelated to athletics, such as a desire to
live with a different parent. White the mem-
ber schools of the KHSAA are not prevent-
ing a transfer for subjective personal rea-
sons, they have decided that the student
should sit out one year of interscholastic
athletics, Thus, although there is no evi-
dence thai student transferred due to re-
cruiting or was otherwise athletically moti-

vated, Bylaw 6 still applies to this transfer.
4. The evidence does not support a finding
that the strict application of Bylaw 6 is un-
fair to student and that the transfer was for
reasons beyond the control of all involved
parties. First, the application of Bylaw 6 is
not unfair because student may live with
their father, receive their education at re-
ceiving school and only has 1o sit out for
one year of interscholastic athletics. Sec-
ond, the transfer was not for reasons be-
yond the control of all involved parties be-
cause, when student's mother voluntarily
moved back in with student's stepfather,
student made a voluntary choice that they
did not want fo live in their stepfather’s resi-
dence and instead wanted fo live with their
father. Bylaw 6 would have be meaning-
less if waivers were allowed when students
made voluntary decisions to live with a dif-
ferent parent or a third party. While this may
be a legitimate personal reason for the
transfer, it is not a reason beyond the con-
troi of all involved parties.

-Findings of Fact-Case #837

1. The Board adopts the Findings of Fact
in the Hearing Officer's Recommended
Order, but reaches different Conclusions of
Law.

Conclusions of Law

Based on the record, the Board con-
cludes as follows:
1. The Board concludes that it is not inher-
ently wrong for a host family io pay the tu-
itton and book fees for a foreign exchange
student. However, because of the poten-
tial for manipulation and abuse, the Board
concludes that Bylaw 10 precludes a for-
eign exchange siudent from pardicipating
in interscholastic athletics if the host famity
pays the tuition and book fees regardless
of the host family’s relationship to the ath-
letic program at the school, This conclu-
sion comports with Bylaw 10's prohibition
against students receiving benefits not gen-
erally avaitable to the entire student body.
Thus, student is immediately and perma-
nently INELIGIBLE to participate in inter-
scholastic athletics af the host school.

The gquarterly Internal and External

Fundraising update was presented by
Butch Cope, Ken Tippett and Sheifa
Vaughn respectively. The Board requested
that the Finance Committee review iHigh's
agreement, which is up for renewal follow-
ing the 2004-2005 school year, and make
a recommendation to the full Board of Con-

28

b

aal 1 h’i'-: i



Kentucky High School Athlelic Association

the Athlefe

winfer 2005
Board of Conirol Meeting Minutes - July 2004
trof. proposats. The motion passed unani- | sent do the schools for comment.

President Sexicn, Executive Commit-
tee Chairperson, asked the record to show
that:

1. Discussion on the results of the non-pub-
fic school survey was deferred to the Sep-
tember meeting.

2. Commissioner DeVries will have a list of
suggested members for the Museum
Fundraising Committee at the September
meeting.

3. Ted Martin will research and report on
what is considered "public record” regard-
ing the annual meeting voting and ballot-
ing procedure. More information will be
forthcoming.

4, The KU/IKHSAA Radio Network for
2003-04 will be reported at the September
meeting.

5. Alletter from an individual from Indiana
with alignment suggeslions was reviewed.

President Sexton, Executive Commitiee
Chairperson, then asked the record to show
that the following motions were voted on:
1. Jim Sexton nade a motion, seconded

by L.V, McGinty, to appoint the 2003-2004
Standing Commitiees as presented. The
motion passed unanimously.

2. Chuck Broughten made a motion, sec-
onded by Bob Stewart, to approve the As-
sociation bills for May 1, 2004 through June
30, 2004, The motion passed unanimousiy.
3. Gary Dearborn made a motion, sec-
onded by Lonnie Burgett, to approve the
283 membership applications for the 2004~
2005 school year. The motion passed
unanimously.

4. Jeff Perkins made a motion, seconded
by Stan Hardin, o revise the ex-Board of
Control ticket policy, to include two compli-
mentary seats on request for all reserved
seating events — Football, Baseball, Boys’
& Girls’ Basketbali. The motion passed
unanimousty,

&, Stan Hardin made a motion, seconded
by Lonnie Burgett, to grant the staff per-
mission to negotiate and finalize a contract
with Insight Communications regarding live
telecasts of the State Football Champion-
ships and the Boys' and Girls’ State Bas-
ketball Championships. The motion passed
unanimously.

6. Boh Stewart made a motion, seconded
by Chuck Broughton, to accept the National
City Bank partnership report. The motion
passed unanimousty.

7. L.V. McGinty made a motion, seconded
by Jeff Perkins, to approve the Director's &
Officer’s and General Liability insurance

mously.
8. Lonnie Burgett made a motion, sec-
onded by Bob Stewart, to approve the final
2005 budget. The motion passed unani-
mously,

Donna Wear, substituting for Chairper-
son Paul Dotson, Constitution & Bylaws
Committee, asked the Board to approve
the following motions:

1. Bonna Wear made a motion, seconded
by Bob Stewart, to give second reading
approval to place the proposed amendment
o Bylaw 25 on the Annual Meeting Agenda
in January. This proposal would replace the
tournament counting exceptions in Base-
bali, Basketball, Soccer, Softball, Tennis,
Volleyball and Wrestling with fixed game
limits, The motion passed unanimously.

2. Give first reading approval to the removal
of exception (F) related fo academic defi-
ciency. The motion was seconded by Jeff

‘Perkins, and passed unanimously.

3. Direct Commissioner DeVries to clarify
the definition of "non-school teams”, with
an amendment to the Constitution and By-
law 23. The motion was seconded by Jeff
Perkins, passed unanimously.

Ms. Wear also noted that other items
from the Committee were discussed with
no action taken.

Cynthia Elliott, Chairperson, Title IX
Committee, asked the Board to approve
the following motion: '

1. Accept the proposed penalties and pro-
gressive consequences regarding member
schools not in compliance with the prime-
time directive. The motion was seconded
by Bob Stewart, and passed unanimously.

Donna Wear, Chairperson, individual

Sports Committee, asked the Board o ap-
prove the following motion;
1. Accept the Tennis re-alignment as pro-
posed by the Tennis Advisory Committee,
which includes the state format change.
The motion was seconded by L. McGinty,
and passed 13-3.

Gary Dearborn, Chairperson, Basket-
ball Re-Alignment Ad Hoc Committee,
asked ihe record to show that the three
main goals of the commitiee are tor 1) Elimi-
nate 3 and 6 feam districts; 2) Align schoois
geographically; and 3) Respect, where pos-
sible, the preservation of historic rivairies
and boundaries.

Aftime-fine for implementation will be dis-
cussed at the August meeting. Changes will
be discussed at the August meeting, and
the Board wiil then decide if a draftis to be

President Sexton then asked the Board to
approve the following motion:

1. Support the Ad Hoc Committee in their
realignment efforis in conjunction with the
goals listed above. The motion was sec-
onded by Stan Hardin, and passed unani-
mously.

President Sexton then called the Board's
attention to miscellaneous items listed for
their information only. 1) Set date for the
Special Board Meeting in August to con-
sider July appeals; 2} Review dates for the
next regular Board of Control Meeting, Sep-
tember 16-17" in Lexington; 3) Miscelia-
neous Board and staff items.

It was decided a special called meeting
was necessary, and is scheduled for Au-
gust 23 at 8:30 a.m.

Commissioner DeVries and Staff in-
formed the Board that Kentucky wilt be
hosiing the 2004 National Federation Sec-
tion [l meeting in Louisville, on September
26-28", Section Il is comprised of the fol-
lowing states: Maryland, Ohio, Delaware,
Pennsylvania, Virginia, West Virginia, Dis-
trict of Columbia and Kentucky.

She also invited Board members fo al-
tend the New Administrator’s Workshop on
August 139,

Discussion on the election of Board of
Controf members at the Annual Meeting,
as requested by the KHSADA roundtable,
was referred fo the Constitution and Bylaws
Committee for feasibility, due to the fact that
two amendments to the constitution would
be necessary.

Stan Mardin made a motion, seconded
by Jeff Perkins, to accept the 2004-2005
proposed ticket price report. The motion
passed unanimously.

Gary Dearborn reported on the NFHS
summer meetling-in San Diego. Mike
Deaton, Steve Parker and Jim Sexion also
atiended.

L.V. McGinty asked the Commissicner
o send a thank you note to Bill Beasley and
others for providing the Thursday night
barbeque. The Board thanked Mr, McGinty
for coordinating the summer meeting in
western Kentucky., Mr. Sexton then re-
quested that the July, 2005 Board of Con-
trol meeting be held at Green Turile Bay, if
avaliable. Mr. Tackett announced that the
dates would be July 10-12* (Sunday-Mon-
day & Tuesday). '

Mr, Cope informed the Board that a
long-time friend, supporier and vendor of
the Association, Mr. Fletcher Hale passed
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away and will be missed by all.

A Board of Controf Orientation was held
on Thursday morning. All Board members
were present except Sally Haeberle. An
agenda, detailing the topics discussed, was
directed to be attached fo these minutes
as part of the officlal record.

There being no further business to come
before the Board, Jim Sexton made a mo-
tion to adjourn. The motion was seconded
by Ozz Jackson, and passed unanimously.
The meeting adjourned at 11:50 a.m.
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